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The purpose of this Guidance

1 This Guidance (together with similar i@ance issued at the same time for the
Court of Protection) is intended to bringoat an immediate and significant change in
practice in relation to the publication of judgments in family courts and the Court of
Protection.

2 In both courts there is a need foeaper transparency in order to improve
public understanding of the court processl aonfidence in the court system. At
present too few judgments are made abégldao the public, which has a legitimate
interest in being able to read whathieing done by the judges in its name. The
Guidance will have the effect of incréag the number of judgments available for
publication (even if they wilbften need to be published in appropriately anonymised
form).

3 In July 2011 Sir Nicholas Wall P issued, jointly with Bob Satchwell,
Executive Director of the Society of Editors, a paf@te Family Courts: Media
Access & Reporting (Media Access & Reporting), Bmg out a statement of the
current state of the law. In their prefaceyttrecognised that the debate on increased
transparency and public confidence in thmifg courts would move forward and that
future consideration of this difficultnal sensitive area would need to include the
guestions of access to anghoeting of proceedings by thmedia, whilst maintaining
the privacy of the families involek The paper is to be found at:
http://www.judiciary.gov.uk/Resources/AIDocuments/Guidance/family-courts-
media-july2011.pdf

4 In April 2013 | issued a statememiew from the President’s Chambers: the
Process of Reform, [2013] Fam Law 548, in which | idéfied transparency as one of
the three strands in the reforms which the family justice system is currently
undergoing. | said:

“I am determined to take steps to irape access to and reporting of family
proceedings. | am determined that the new Family Court should not be
saddled, as the family courts are aégant, with the charge that we are a
system of secret and unaccountalpstice. Work, commenced by my
predecessor, is well underya hope to be in a pdagn to make important
announcements in the near future.”

5 That applies just as much to thesue of transparency in the Court of
Protection.


http://www.judiciary.gov.uk/Resources/JCO/Documents/Guidance/family-courts-media-july2011.pdf

6 Very similar issues arise in both the Family Court (as it will be from April
2014) and the Court of Protection in redatito the need to protect the personal
privacy of children and vulnerable adults. The applicable rules differ, however, and
this is something that needs attention. Martatg point is that séar as possible the
same rules and principles should applhyboth the family courtgin due course the
Family Court) and the Court of Protection.

7 | propose to adopt an incrementgpeoach. Initially | am issuing this
Guidance. This will be followed by furth&uidance and in due course more formal
Practice Directions and changes to théeRifthe Court of Pritection Rules 2007 and
the Family Procedure Rules 2010). Changgsritmary legislation are unlikely in the
near future.

8 As provided in paragraph 14 below, this Guidance applies only to judgments
delivered by certain judges. In due course, following the introduction of the Family
Court, consideration will be given to texding it to judgments delivered by other
judges (including lay justices).

The legal framework

9 The effect of section 12 of the Admimegion of Justice Act 1960 is that it is a
contempt of court to publish a judgmédnta family court case involving children

unless either the judgment Hasen delivered in public owhere delivered in private,

the judge has authorised publication.the latter casethe judge normally gives

permission for the judgment to be publidhen condition that the published version
protects the anonymity diie children and members of their family.

10 In every case the terms on which publication is permitted are a matter for the
judge and will be set out by the judge in a rubric at the start of the judgment.

11 The normal terms as described in gemph 9 may be appropriate in a case
where no-one wishes to discuss the proceedings otherwise than anonymously. But
they may be inappropriate, for example,end parents who have been exonerated in
care proceedings wish to discuss their eé@pees in public, identifying themselves

and making use of the judgment. Equallygythmay be inappropriate in cases where
findings have been made against a persmhsameone else contends and/or the judge
concludes that it is in theublic interest for that pers to be identified in any
published version of the judgment.

12 If any party wishes to @htify himself or herself, oany other party or person,
as being a person referred to in any pligigsversion of the judgent, their remedy is
to seek an order of the court and a fé@amodification of the rubric: Media Access
& Reporting, para 82Re RB (Adult) (No 4) [2011] EWHC 3017 (&m), [2012] 1 FLR
466, paras [17], [19].

13 Nothing in this Guidance affects theessise by the judge in any particular
case of whatever powers would otherwisealailable to regulate the publication of
material relating to the preedings. For example, wheagudgment is likely to be
used in a way that would defeat the pugo$ any anonymisation, it is open to the
judge to refuse to publish the judgment@mmake an order séricting its use.



Guidance
14 This Guidance takes effect fr@r-ebruary 2014. It applies

0] in the family courts (and in due course in the Family Court), to
judgments delivered by Circuit Jueky High Court Judges and persons
sitting as judges of the High Court; and

(i) to all judgments delivered by gl Court Judges (and persons sitting as
judges of the High Courgxercising the inheremarisdiction to make
orders in respect of children amtapacitated or vulnerable adults.

15 The following paragraphs of this Gaitte distinguish between two classes of
judgment:

0] those that the judgeusr ordinarily allow to be published (paragraphs
16 and 17); and

(i) thosethatmay be published (paragraph 18).

16 Permission to publish a judgment slibalways be given whenever the judge
concludes that publication walibe in the publiinterest and whether or not a request
has been made by a party or the media.

17 Where a judgment relates to mattees out in Schedule 1 or 2 below and a
written judgment already exists in a publisteaform or the judge has already ordered
that the judgment be trandoed, the starting point isdh permission should be given

for the judgment to be published unless there are compelling reasons why the
judgment should not be published.

SCHEDULE 1

In the family courts (and in due course in the Family Court), including in
proceedings under the inherent jurisiic of the High Court relating to
children, judgments arising from:

(1) a substantial contested fact-findihgaring at which serious allegations,
for example allegations of sigrofint physical, emotional or sexual
harm, have been determined,;

(i)  the making or refusal of a final aorder or supervision order under Part
4 of the Children Act 1989, or anydar for the dischge of any such
order, except where the order made with the consent of all
participating parties;

(i)  the making or refusal of a placement order or adoption order under the
Adoption and Children Act 2002, or amyder for the discharge of any
such order, except where the order is made with the consent of all
participating parties;



(iv) the making or refusal of anyleclaration or ater authorising a
deprivation of liberty, including awrder for a secure accommodation
order under section 25 tiie Children Act 1989;

(v) any application for an ordenvolving the giving or withholding of
serious medical treatment;

(vi) any application for an ordenvolving a restraint on publication of
information relating to the proceedings.

SCHEDULE 2

In proceedings under the inherent jurisidn of the High Court relating to
incapacitated or vulnerable atijljudgments arising from:

(1) any application for a declaratioor order involving a deprivation or
possible deprivation of liberty;

(i) any application for an ordeinvolving the giving or withholding of
serious medical treatment;

(i)  any application for an order thah incapacitated orulnerable adult be
moved into or out of a residentie$tablishment or other institution;

(iv)  any application for a declaration #scapacity to marry or to consent to
sexual relations;

(v) any application for an order involving a restraint on publication of
information relating to the proceedings.

18 In all other cases, the starting pointhat permission may be given for the
judgment to be published whenever a pamtyan accredited member of the media
applies for an order permitting publication, and the judge concludes that permission
for the judgment to be published should be given.

19 In deciding whether and if so when to publish a judgment, the judge shall have
regard to all the circumstances, the rightising under any relevant provision of the
European Convention on Human Rights, ingtgdArticles 6 (right to a fair hearing),

8 (respect for private and fagnlife) and 10 (freedom of expression), and the effect

of publication upon any current or potential criminal proceedings.

20 In all cases where a judge gives pesion for a judgment to be published:
® public authorities and expert wésases should be named in the
judgment approved for publication, unless there are compelling

reasons why they should not be so named;

(i) the children who are the subject tife proceedings in the family
courts, and other members of th&mily, and the person who is the



subject of proceedings under theherent jurisdiction of the High
Court relating to incapacitated or merable adults, and other members
of their family, should not normally be named in the judgment
approved for publication unless the judge otherwise orders;

(i)  anonymity in the judgment as published should not normally extend
beyond protecting the privacy of tlehildren and adts who are the
subject of the proceedings and other members of their families, unless
there are compelling reasons to do so.

21 Unless the judgment is already imoaymised form or the judge otherwise
orders, any necessary anonyrtiga of the judgment shall bearried out, in the case

of judgments being published pursuant teagaaphs 16 and 17 above, by the solicitor
for the applicant in the proceedings amdthe case of a judgment being published
pursuant to paragraph 18 above, by the soti¢do the party or person applying for
publication of the judgment. The anonysdsversion of the judgment must be
submitted to the judge within a period specified by the judge for approval. The
version approved for publication will comtaisuch rubric as the judge specifies.
Unless the rubric specified by the judgeoydes expressly tohe contrary every
published judgment shall be deemedontain the following rubric:

“This judgment was delivered in privatThe judge has given leave for this
version of the judgment to be publish&d condition that (irrespective of what

is contained in the judgment) inyapublished version of the judgment the
anonymity of the children and membeo$ their family must be strictly
preserved. All persons, inaing representatives d¢fie media, must ensure
that this condition is strictly complied with. Failure to do so will be a contempt
of court.”

22 The judge will need to consider whibosild be ordered to bear the cost of
transcribing the judgment. Urde the judge otherwise orders:

® in cases falling under paragraph 16 the cost of transcribing the
judgment is to be at public expense;

(i) subject to (i), in cases fallinginder paragraph 17 the cost of
transcribing the judgmeérshall be borne equgllby the parties to the
proceedings;

(i) in cases falling under paragraph 18, the cost of transcribing the
judgment shall be borne by the pastyperson applying for publication
of the judgment.

23 In all cases where permission is given for a judgment to be published, the
version of the judgment approved for poation shall be made available, upon
payment of any appropriate charge that may be required, to any person who requests a
copy. Where a judgment to which paragin 16 or 17 applies is approved for
publication, it shall as sooas reasonably practicable be placed by the court on the
BAILIl website. Where a judgment to witicparagraph 18 applies is approved for
publication, the judge shationsider whether it shoulde placed on the BAILII



website and, if so, it shall as soon as oeably practicable be placed by the court on
the BAILIl website.



